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after a temporary absence abroad sole-
ly because of a mental or physical de-
fect or defects that existed at the time 
of the original admission. 

[56 FR 49676, Oct. 1, 1991, as amended at 63 FR 
48578, Sept. 11, 1998]

§ 42.23 Certain former U.S. citizens. 
(a) Women expatriates. An alien 

woman, regardless of marital status, 
shall be classifiable as a special immi-
grant under INA 101(a)(27)(B) if the 
consular officer is satisfied by appro-
priate evidence that she was formerly a 
U.S. citizen and that she meets the re-
quirements of INA 324(a). 

(b) Military expatriates. An alien shall 
be classifiable as a special immigrant 
under INA 101(a)(27)(B) if the consular 
officer is satisfied by appropriate evi-
dence that the alien was formerly a 
U.S. citizen and that the alien lost citi-
zenship under the circumstances set 
forth in INA 327.

Subpart D—Immigrants Subject to 
Numerical Limitations

SOURCE: 56 FR 49676, Oct. 1, 1991, unless 
otherwise noted.

§ 42.31 Family-sponsored immigrants. 
(a) Entitlement to status. An alien 

shall be classifiable as a family-spon-
sored immigrant under INA 203(a) (1), 
(2), (3) or (4) if the consular officer has 
received from INS a Petition to Clas-
sify Status of Alien Relative for 
Issuance of Immigrant Visa approved 
in accordance with INA 204 to accord 
the alien such preference status, or of-
ficial notification of such an approval, 
and the consular officer is satisfied 
that the alien has the relationship to 
the petitioner indicated in the peti-
tion. In the case of a petition according 
an alien status under INA 203(a) (1) or 
(3) or status as an unmarried son or 
daughter under INA 203(a)(2), the peti-
tioner must be a ‘‘parent’’ as defined in 
INA 101(b)(2) and 22 CFR 40.1. In the 
case of a petition to accord an alien 
status under INA 203(a)(4) filed on or 
after January 1, 1977, the petitioner 
must be at least twenty-one years of 
age. 

(b) Entitlement to derivative status. 
Pursuant to INA 203(d), and whether or 

not named in the petition, the child of 
a family-sponsored first, second, third 
or fourth preference immigrant or the 
spouse of a family-sponsored third or 
fourth preference immigrant, if not 
otherwise entitled to an immigrant 
status and the immediate issuance of a 
visa, is entitled to a derivative status 
corresponding to the classification and 
priority date of the beneficiary of the 
petition. 

[56 FR 49676, Oct. 1, 1991, as amended at 61 FR 
1836, Jan. 24, 1996]

§ 42.32 Employment-based preference 
immigrants. 

Aliens subject to the worldwide level 
specified in section 201(d) for employ-
ment-based immigrants in a fiscal year 
shall be allotted visas as indicated 
below. 

(a) First preference—Priority workers—
(1) Entitlement to status. An alien shall 
be classifiable as an employment-based 
first preference immigrant under INA 
203(b)(1) if the consular office has re-
ceived from INS a Petition for Immi-
grant Worker approved in accordance 
with INA 204 to accord the alien such 
Preference status, or official notifica-
tion of such an approval, and the con-
sular officer is satisfied that the alien 
is within one of the classes described in 
INA 203(b)(1). 

(2) Entitlement to derivative status. 
Pursuant to INA 203(d), and whether or 
not named in the petition, the child or 
spouse of an employment-based first 
preference immigrant, if not otherwise 
entitled to an immigrant status and 
the immediate issuance of a visa, is en-
titled to a derivative status cor-
responding to the classification and 
priority date of the beneficiary of the 
petition. 

(b) Second preference—Professionals 
with advanced degrees or persons of ex-
ceptional ability—(1) Entitlement to sta-
tus. An alien shall be classifiable as an 
employment-based second preference 
immigrant under INA 203(b)(2) if the 
consular officer has received from INS 
a Petition for Immigrant Worker ap-
proved in accordance with INA 204 to 
accord the alien such preference status, 
or official notification of such an ap-
proval, and the consular officer is sat-
isfied that the alien is within one of 
the classes described in INA 203(b)(2). 
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(2) Entitlement to derivative status. 
Pursuant to INA 203(d), and whether or 
not named in the petition, the child or 
spouse of an employment-based second 
preference immigrant, if not otherwise 
entitled to an immigrant status and 
the immediate issuance of a visa, is en-
titled to a derivative status cor-
responding to the classification and 
priority date of the beneficiary of the 
petition. 

(c) Third preference—Skilled workers, 
professionals, other workers—(1) Entitle-
ment to status. An alien shall be classi-
fiable as an employment-based third 
preference immigrant under INA 
203(b)(3) if the consular officer has re-
ceived from INS a Petition for Immi-
grant Worker approved in accordance 
with INA 204 to accord the alien such 
preference status, or official notifica-
tion of such an approval, and the con-
sular officer is satisfied that the alien 
is within one of the classes described in 
INA 203(b)(3). 

(2) Entitlement to derivative status. 
Pursuant to INA 203(d), and whether or 
not named in the petition, the child or 
spouse of an employment-based third 
preference immigrant, if not otherwise 
entitled to an immigrant status and 
the immediate issuance of a visa, is en-
titled to a derivative status cor-
responding to the classification and 
priority date of the beneficiary of the 
petition. 

(d) Fourth preference—Special immi-
grants—(1) Religious workers—(i) Classi-
fication based on qualifications under 
INA 101(A)(27)(C). An alien shall be 
classifiable under INA 203(b)(4) as a 
special immigrant described in INA 
101(a)(27)(C) if: 

(A) The consular officer has received 
a petition approved by INS to accord 
such classification, or an official noti-
fication of such approval; and 

(B) The consular officer is satisfied 
from the evidence presented that the 
alien qualifies under that section; or 

(C) The consular officer is satisfied 
the alien is the spouse or child of a re-
ligious worker so classified and is ac-
companying or following to join the 
principal alien. 

(ii) Timeliness of application. An immi-
grant visa issued under INA 203(b)(4) to 
an alien described in INA 101(a)(27)(C), 
other than a minister of religion, who 

qualifies as a ‘‘religious worker’’ as de-
fined in 8 CFR 204.5, shall bear the 
usual validity except that in no case 
shall it be valid later than September 
30, 2003. 

(2) Certain U.S. Government employ-
ees—(i) General. (A) An alien is classifi-
able under INA 203(b)(4) as a special im-
migrant described in INA 101(a)(27)(D) 
if a petition to accord such status has 
been approved by the Secretary of 
State. An alien may file such a petition 
only after, but within one year of, noti-
fication from the Department that the 
Secretary of State has approved a rec-
ommendation from the Principal Offi-
cer that special immigrant status be 
accorded the alien in exceptional cir-
cumstances and has found it in the na-
tional interest so to do. 

(B) An alien may qualify as a special 
immigrant under INA 101(a)(27)(D) on 
the basis of employment abroad with 
more than one agency of the U.S. Gov-
ernment provided the total amount of 
full-time service with the U.S. Govern-
ment is 15 years or more. 

(C) Pursuant to INA 203(d), and 
whether or not named in the petition, 
the spouse or child of an alien classi-
fied under INA 203(b)(4), if not entitled 
to an immigrant status and the imme-
diate issuance of a visa, is entitled to a 
derivative status corresponding to the 
classification and priority date of the 
beneficiary of the petition. 

(ii) Special immigrant status for certain 
aliens employed at the United States mis-
sion in Hong Kong. (A) An alien em-
ployed at the United States Consulate 
General in Hong Kong under the au-
thority of the Chief of Mission or an 
alien employed pursuant to section 5913 
of title 5 of the United States Code is 
eligible for classification under INA 
203(b)(4) as a special immigrant de-
scribed in INA 101(a)(27)(D) provided: 

(1) The alien has performed faithfully 
for a total of three years or more; 

(2) The alien is a member of the im-
mediate family of an employee entitled 
to such special immigrant status; and 

(3) The welfare of the alien or the 
family member is subject to clear 
threat due directly to the employee’s 
employment with the United States 
Government or under a United States 
Government official; and 
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(4) Subsequent to the Secretary’s ap-
proval of the Principal Officer’s rec-
ommendation and finding it in the na-
tional interest to do so, but within one 
year thereof, the alien has filed a peti-
tion for status under INA 203(b)(4) 
which the Secretary has approved. 

(B) An alien desiring to benefit from 
this provision must seek such status 
not later than January 1, 2002. 

(C) For purposes of § 42.32(d)(2)(ii)(A), 
the term member of the immediate family 
means the definition (as of November 
29, 1990) in Volume 6 of the Foreign Af-
fairs Manual, section 117k, of a relative 
who has been living with the employee 
in the same household. 

(iii) Priority date. The priority date of 
an alien seeking status under INA 
203(b)(4) as a special immigrant de-
scribed in INA 101(a)(27)(D) shall be the 
date on which the petition to accord 
such classification is filed. The filing 
date of the petition is that on which a 
properly completed form and the re-
quired fee are accepted by a Foreign 
Service post. 

(iv) Petition validity. Except as noted 
in this paragraph, the validity of a pe-
tition approved for classification under 
INA 203(b)(4) shall be six months be-
yond the date of the Secretary of 
State’s approval thereof or the avail-
ability of a visa number, whichever is 
later. In cases described in 
§ 42.32(d)(2)(ii), the validity of the peti-
tion shall not in any case extend be-
yond January 1, 2002. 

(v) Extension of petition validity. If the 
principal officer of a post concludes 
that circumstances in a particular case 
are such that an extension of the valid-
ity of the Secretary’s approval of spe-
cial immigrant status or of the peti-
tion would be in the national interest, 
the principal officer shall recommend 
to the Secretary of State that such va-
lidity be extended for not more than 
one additional year. 

(vi) Fees. The Secretary of State shall 
establish a fee for the filing of a peti-
tion to accord status under INA 
203(b)(4) which shall be collected fol-
lowing notification that the Secretary 
has approved status as a special immi-
grant under INA 101(a)(27)(D) for the 
alien. 

(vii) Delegation of authority to approve 
petitions. The authority to approve pe-

titions to accord status under INA 
203(b)(4) to an alien described in INA 
101(a)(27)(D) is hereby delegated to the 
chief consular officer at the post of rec-
ommendation or, in the absence of the 
consular officer, to any alternate ap-
proving officer designated by the prin-
cipal officer. Such authority may not 
be exercised until the Foreign Service 
post has received formal notification of 
the Secretary’s approval of special im-
migrant status for the petitioning 
alien. 

(3) Panama Canal employees—(i) Enti-
tlement to status. An alien who is sub-
ject to the numerical limitations speci-
fied in section 3201(c) of the Panama 
Canal Act of 1979, Public Law 96–70, is 
classifiable under INA 203(b)(4) as a 
special immigrant described in INA 
101(a)(27) (E), (F) or (G) if the consular 
officer has received a petition approved 
by INS to accord such classification, or 
official notification of such an ap-
proval, and the consular officer is sat-
isfied that the alien is within one of 
the classes described in INA 101(a)(27) 
(E), (F), or (G). 

(ii) Entitlement to derivative status. 
Pursuant to INA 203(d), and whether or 
not named in the petition, the spouse 
or child of any alien classified under 
INA 203(b)(4) as a special immigrant 
qualified under this section, if not oth-
erwise entitled to an immigrant status 
and the immediate issuance of a visa, 
is entitled to a derivative status cor-
responding to the classification and 
priority date of the beneficiary of the 
petition. 

(4) Spouse and children of certain for-
eign medical graduates. The accom-
panying spouse and children of a grad-
uate of a foreign medical school or of a 
person qualified to practice medicine 
in a foreign state who has adjusted sta-
tus as a special immigrant under the 
provisions of INA 101(a)(27)(H) are clas-
sifiable under INA 203(b)(4) as special 
immigrants defined in INA 101(a)(27)(H) 
if the consular officer has received an 
approved petition from INS which ac-
cords such status and the consular offi-
cer is satisfied that the alien is within 
the class described in INA 101(a)(27)(H). 

(5) Certain international organization 
and NATO civilian employees —(i) Enti-
tlement to status. An alien is classifiable 
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under INA 203(b)(4) as a special immi-
grant defined in INA 101(a)(27)(I) or (L) 
if the consular officer has received a 
petition approved by the INS to accord 
such classification, or official notifica-
tion of such approval, and the consular 
officer is satisfied from the evidence 
presented that the alien is within one 
of the classes described therein. 

(ii) Timeliness of application. An alien 
accorded status under INA 203(b)(4) be-
cause of qualification under INA 
101(a)(27)(I) or (L) must appear for the 
final visa interview and issuance of the 
immigrant visa within six months of 
establishing entitlement to status. 

(6) Certain juvenile court dependents. 
An alien shall be classifiable under INA 
203(b)(4) as a special immigrant defined 
in INA 101(a)(27)(J) if the consular offi-
cer has received from INS an approved 
petition to accord such status, or an of-
ficial notification of such an approval, 
and the consular officer is satisfied the 
alien is within the class described in 
that section. 

(7) Certain members of the United States 
Armed Forces recruited abroad—(i) Enti-
tlement to status. An alien is classifiable 
under INA 203(b)(4) as a special immi-
grant described in INA 101(a)(27)(K) if 
the consular office has received a peti-
tion approved by the INS to accord 
such classification, or official notifica-
tion of such an approval, and the con-
sular officer is satisfied from the evi-
dence presented that the alien is with-
in the class described in INA 
101(a)(27)(K). 

(ii) Entitlement to derivative status. 
Pursuant to INA 203(d), and whether or 
not named in the petition, the spouse 
or child of any alien classified under 
INA 203(b)(4) as a special immigrant 
qualified under this section, if not oth-
erwise entitled to an immigrant status 
and the immediate issuance of a visa, 
is entitled to a derivative status cor-
responding to the classification and 
priority date of the beneficiary of the 
petition. 

(8) Certain United States inter-
national broadcasting employees. 

(i) Entitlement to status. An alien is 
classifiable as a special immigrant 
under INA 203(b)(4) as described in INA 
101(a)(27)(M), if the consular office has 
received a petition approved by the INS 
to accord such classification, or official 

notification of such an approval, and 
the consular officer is satisfied from 
the evidence presented that the alien is 
within the class described in INA 
101(a)(27)(M). 

(ii) Entitlement to derivative status. 
Pursuant to INA 203(d), and whether or 
not named in the petition, the spouse 
or child of any alien classified under 
INA 203(b)(4) as a special immigrant 
qualified under this section, if not oth-
erwise entitled to an immigrant status 
and the immediate issuance of a visa, 
is entitled to derivative status cor-
responding to the classification and 
priority date of the beneficiary of the 
petition. 

(e) Fifth preference—Employment-cre-
ation immigrants—(1) Entitlement to sta-
tus. An alien shall be classifiable as a 
fifth preference employment-creation 
immigrant if the consular officer has 
received from INS an approved petition 
to accord such status, or official notifi-
cation of such an approval, and the 
consular officer is satisfied that the 
alien is within the class described in 
INA 203(b)(5). 

(2) Entitlement to derivative status. 
Pursuant to INA 203(d), and whether or 
not named in the petition, the spouse 
or child of an employment-based fifth 
preference immigrant, if not otherwise 
entitled to an immigrant status and 
the immediate issuance of a visa, is en-
titled to a derivative status cor-
responding to the classification and 
priority date of the beneficiary of the 
petition. 

[56 FR 49676, Oct. 1, 1991, as amended at 56 FR 
51172, Oct. 10, 1991; 56 FR 55077, Oct. 24, 1991; 
60 FR 35839, July 12, 1995; 63 FR 4394, Jan. 29, 
1998; 63 FR 68393, Dec. 11, 1998; 65 FR 80745, 
Dec. 22, 2000; 66 FR 15350, Mar. 19, 2001]

§ 42.33 Diversity immigrants. 
(a) General—(1) Eligibility to compete 

for consideration under section 203(c). An 
alien shall be eligible to compete for 
consideration for visa issuance under 
INA 203(c) during a fiscal year only if 
he or she is a native of a low-admission 
foreign state, as determined by the At-
torney General pursuant to INA 
203(c)(1)(E)(i), with respect to the fiscal 
year in question; and if he or she has at 
least a high school education or its 
equivalent or, within the five years 
preceding the date of application for a 

VerDate May<14>2002 14:41 May 28, 2002 Jkt 197061 PO 00000 Frm 00229 Fmt 8010 Sfmt 8010 Y:\SGML\197071T.XXX pfrm15 PsN: 197071T


